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DETAILED ACTION 

Response to Arguments 

Applicant's arguments filed 7/27/2009 have been fully considered but they are 
not persuasive. 

Applicant's arguments that the device of Landis is not integrally formed is not 
persuasive. Applicant argues that the device of Landis is a three part piece; however 
the office maintains that Landis does disclose a substantially L-shaped body that is 
integrally formed as claimed (as seen in figure 2 and noted in the body of the rejection 
previously presented and included below). The mere fact that the L-shaped body of 
Landis is used in conjunction with other elements (for example elements 15, 20 and 16) 
does not render the claims novel. As claimed, Landis discloses an L-shaped body; the 
office in no way indicates elements 15, 20 and 16 to be part of the integral L-shaped 
body as applicant is arguing. Therefore the arguments are not persuasive. 

In response to applicant's arguments regarding the gutter cover panel, the 
recitations relating to the overlying gutter cover panel have not been given patentable 
weight because the recitation occurs in the preamble. A preamble is generally not 
accorded any patentable weight where it merely recites the purpose of a process or the 
intended use of a structure, and where the body of the claim does not depend on the 
preamble for completeness but, instead, the process steps or structural limitations are 
able to stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and 
Kropa v. Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 (CCPA 1951). However, all 
functional language relating to the gutter cover panel and how the bracket is intended to 
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be used with a cutter cover panel have been given patentable weight as can be noted in 
the rejection below. The limitations in the claim pertaining the gutter cover are 
recitations of an intended use, which does not further limit the structural features of the 
claimed invention. It has been held that a recitation regarding the manner in which a 
claimed apparatus is intended to be used does not differentiate the claimed apparatus 
from a prior art apparatus which satisfies the claimed limitations. In this instant case the 
gutter cover panel is recited in the claims in a functional/capability statement only and is 
not positively claimed. The device of Landis is certainly capable of being used with a 
gutter cover panel in the claimed manner and therefore Landis anticipates the claim 
even though the reference does not expressly disclose a gutter cover panel. The 
functional limitations in the claim fail to provide distinguishing structural features that the 
Landis reference is not capable of, and applicant has not provided sufficient fact and 
evidence to support a statement that Landis is not capable of use with a gutter cover 
panel as claimed. 

Applicant's arguments that Landis does not disclose a first bore for securing the 
bracket to a substantially vertical building surface are not persuasive as the bore (36) of 
Landis is clearly used in conjunction with other structure (for example elements 
25,20,15) for securing to a vertical structure as clearly seen in figure 1 . 

Applicant's argument that Landis does not disclose a second bore capable of 
receiving a cover panel fastener is not persuasive. As noted above, the fact that Landis 
does not expressly disclose the gutter cover panel does not render the device of Landis 
incapable of use with one. Therefore the office maintains that the bore (the hole 
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generally disclosed at 32 and as seen in figure 2) or Landis is capable of receiving a 
cover panel fastener (depending on the gutter cover panel design). 

Applicant's argument that it would not be obvious to incline the horizontal portion 
of the bracket because the reference does not disclose such a feature is not persuasive. 
A reference does not need to expressly disclose a feature for it to be obvious. 
Obviousness determination is based on many factors, including the common sense of 
one of ordinary skill in the art. Applicant has not addressed the obviousness rationale 
presented in the rejection in such a way as to overcome the rejection. The office 
maintains that one of ordinary skill in the art would have had the common sense to 
angle the bracket to achieve maximum rainfall catch. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 2-4, 6-7, 9-13, 15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Landis (3333803). 

Claim 9: Landis discloses a support bracket for positioning within a rain gutter 
that includes an overlying gutter cover panel, said bracket comprising: 

a) a unitary substantially L-shaped body (as seen in figure 2) including a first leg 
(33, 35, 37, 38, 39) adapted to be oriented substantially vertically when the bracket is 
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installed in a .gutter, and a second leg (30) integrally formed with the first leg and 
adapted to be oriented substantially horizontally when the bracket is installed in a gutter, 

the first leg including a mounting surface (element 33) adapted to contact a rear 
wall of a gutter (as seen in figures 1 , 5) and a front surface (39) spaced from the 
mounting surface and connected therewith by a central panel (35,37) that extends 
between the mounting surface and the front surface; 

b) at least one first bore (at 36) extending through the first leg toward the 
mounting surface and generally aligned with the second leg for receiving a bracket 
fastener for securing the bracket to a substantially vertical building surface adjacent to a 
roof edge; 

c) at least one second bore (generally at 32) extending into the second leg 
capable of receiving a cover panel fastener for securing a front edge of an overlying 
gutter cover panel to the bracket; 

d) engagement means (31 ) carried by the second leg for engaging and 
supporting a front wall portion of a gutter, the second leg including a stop surface (the 
bottom of 31 , generally near 1 4 of figure 1 ) for abutment with and positioning relative to 
the bracket of a front edge of an overlying gutter cover panel, wherein the stop surface 
is positioned below an opening of the at least one second bore; and 

e) upwardly-facing, flat support surface means (35) carried by the first leg for 
engaging a rear surface portion of the gutter cover panel. 



Application/Control Number: 10/724,966 Page 6 

Art Unit: 3635 

Landis discloses the support bracket above, but does not expressly disclose that 
the support surface is angled in a downward direction, such as an angle of 85-60 
degrees or 75 degrees, toward the gutter front wall. 

However it would have been obvious at the time the invention was made to 
modify the support surface of Landis to have the claimed inclination or angles to 
achieve a desired and optimal positioning of the gutter relative to the roof thereby 
maximizing rainfall catch. 

Claim 2: A support bracket in accordance with claim 1 , wherein the first leg 
includes at least two first bores spaced from each other along the first leg and extending 
through the first leg (as seen in the figure 1). 

Claim 3: A support bracket in accordance with claim 9, wherein the at least one 
second bore is a blind bore (as seen in the figure). 

Claim 4: A support bracket in accordance with claim 9, wherein the engagement 
means is a hook member that is adapted to engage a reentrant lip carried at an upper 
front edge of a gutter (where 31 is configured as a hook capable of engaging a reentrant 
lip). 

Claims 10-13: A support bracket in accordance with claim 9, including at least 
one aperture (generally at 34 or 32) in the bracket body and extending transversely 
relative to a substantially vertical plane passing through the first and second legs for 
receiving a fastener for fastening an end cap relative to the bracket, where the aperture 
is in the central panel of the first leg (34), a central panel of the second leg (32) or both 
(34 and 32). 
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Claim 15: A support bracket in accordance with claim 9, including a contact 
surface and stop (the upward surface of element 30 between 33 and 31 ) carried by the 
second leg between the first leg and the engagement means for contact with an 
inturned end of an overlying gutter cover panel. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JESSICA LAUX whose telephone number is (571)272- 
8228. The examiner can normally be reached on Monday thru Thursday, 9:00am to 
5:00pm (est). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Richard Chilcot can be reached on 571-272-6777. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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